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CHAPTER Xi.

OF RAPE»

!ft.APE is t!be cafiial knowledge ofawoman byforce itid.
Against her will. (i y

By th^statute of Westminster 4, 34> the oflfencc of
rape is made felony. ** If a man lavish a married woiuan,
dame or damsel, where she neither assented before nor
after, heshall have judgment of life and member. AK
♦hough she consent after j he shall have such judgmentas
before is said,ifhe be attaintedat the king's suit, and there
the king shall haVe the suit." And by the statute of the
18th,EUz. c.7th,the principals in nq)e are ousted ofclergy^
whether they be prmdpals in the first d^ree, viss^ those
that committed the faft, or principals in the and degree^
viz. present, aiding and assisting: but accessari^ before
and after havetheir clergy. (2)

By an a^t passed in the year 1801, entitled " aft
ai^ to amend an ad entided an ad to amend th^
pcjial laws of this commonwealth,*' it is enaded that
"any man from henceforth, who shall camafly and
unlawfully know any woman ag^nst her will or con
sent, and all persons who are accessary thereto before the
fed, shall be deemed guilty of felony 5andupoii due con-
vidion thereof, shall undergo a confinement in thejail,
andpenitentiary house,for a periodnot less than ten years,
nor more than twenty-one years." (3)

As to slaves, the ad to amend the penallaWSj passed in
1798,left themto the punishment provided by thestatute^
above mentioned: but by the amendatory ad of 1802,
thepunishment of death is confined to the case of therape
being committed on a white woman; for it is enaft^

. (1)1 Hawk. 169.
i£0!,p. 120.--Dfll§2q,

(2) i Hale 627-«33. (3) Actsof Ketitjckf
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130 rape.
by the said law, that " any slave conviAed of murder, ar
son, rape (committed on a white woman), robbery from
the person or burglary, shall suffer death i any slave con-
vifted of anyother offence^ or of being accessary thereto
before the fad,shall be sentenced to receive on his or her
bare back, at the public whipping post, any number of
£shesnot exceeding 39."

The former part ofthis clause says nothing of accessa
ries ; but there is ageneral provision contained in the aft
whidi is applicable to this case. "Inall felonies accessaries
before the fact shall be liable to the same punishment as
their principals rcspeftively; and may be prosecuted,
though their principals be not taken." (4) Nor does the
clause above recited expressly take away clergy, in the c^
ses therein mentioned; for slavesmotwithstanding the aft
of 1798, arestillentitled to clergy jfor clergyableoffences:
butit is to be considered, that clergy was previously take^
aWay in the cases above mentioned, by former statutes,-?^
that nothing is said to mvalidate those statutes, and that
the intention ofthe le^slatureobviously appears ^"have
been, not to change the punishment oftte offences cnu-
itterated, but ofother subordinate offences.^

In the farmer prosecutic® ofthis subjeft, it will be ne
cessary toexamine more particularly,

I. The nature of the offence:—^fbrthough the material
fecta requisite to bc^ven in -cviden<;e and proved upon
an indiftment ofrape are byno means afit subjeft ofpu^
lie discussion ; yet-in a." criminal treatise, in. which it is
required by lepslative authority toexhibit a faithful de
lineation ofthelaw; it is necessary that they should be
stated, for theconviftion of the guilty and the preserva
tion of Ae innocent. ^

Toconstitute a rape there must bean aftual penetration
or entry, (as also in buggery) and therefore though a se
minal emission is indeed an evidence of penetration, yrt
singly of itself itmakes neither rape norbuggery, but it is
only an attempt at rape or buggery, and is severely pun
ished by fine and imprisonment.

But the least penetration maketh it rape orbuggery,yea
although there be no seminal emission,

C4:Acts of 1802,cb. 53 $ 18—19.
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. If A a^^y. MvishEth a woman, and Band Gwerq
present,[aiding and abetting, they are all cquallyprincipals^
and all subject to the same punishment, whether they be
men or women. (5)

This offence is in no degree mitigated by shewing that;
the woman at last yielded to the violence, ifsuch consent
was forced by the fear of death or duress. Nor is itany!
excuse that she consented after the faft, that she Conceiv*.
ed in consequence ofit, or thatshe was acommon strumit
y^et} for she is still under the proteftion ofthe law, and
cannot legally be forced, C6J

a. Another point necessary to be attended' to, relate^
tO'the persons who rnay be convi^ed of a rape*A male infant under the age of foUrtecii years, is pi-e-
sumed by law incapable to commit a rapej^ and therefore
itseems cannot be found guilty ofit. For thoughin othef
felonies, inali« supplies the want ofage; yet, as to this
particular species offelony, the law suppose? an imbcdlity
ef body as wellas mind.

Be may however be, in this as well as in other felonies,
aprincipal in the second degree as aiding and assisting
though under fourteen years, if it appears by suffiaent
circumstances, that he had a mischievous discretion. (7)

Ajthe husband of B, intended to prostituteher to4rape
by C, against her will,. Caccordingly ravished her, A be».
in^ present, and assisting to this rape. Inthis t;h^
pomts were resolved, I, That this was a rape in C, pot-
withstanding the husband assisted in it, for though in
marriage she hath given up her body to her husband j Eh?
is not to be byhim prostituted to another. That the
husband t«ing^ present, aiding and agsistingwas also guiltf
as a principal in rape, and therefore was indidable for it
atthe king's suit as aprincipal. 3.That in thiscase the wife
may be a witness against her husband, and accordingly
she was adnaitted, and Aand Cwere both executed. (8)

IfAby force take B, and by force and menace, compel
her to marryhiui, and then withforce A hath the carnal
knowledge of B, against her will, though this marriage ^

Cs) I Halc628—3 Insdt. 59. (6) l HpJc623.--1 Ha'.vk. ira '
(?) 1 HaU 630. (8) I Hale f-29.
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j^2 RA?E»
voidablei yet it is aot so simply void as to render hifti pu*
nishable for arape. But ifa dissolution ofthe marriage be
obtained by adeclaratory sentence ina court having com
petent jurisdiction ; then if the carnal knowledge ofher
were forcible andagainst her will, aswell as the marriage;
such rape is punishable by indictment) for it was really
a rape, only the adual, though not lawful marriage wai'
an impediment to its punishment, so long as the aftual
marriage continued ; but that impediment being remov^
by the declaratory sentence and the marriage made void
from the beginning, it is the same as ifno such marriage
had ever taken place-: and since the marriage and car
nal knowledge were one ehtire aft of force, the rape
committed shall remain punishable as if therehadbeen no
marriage at all.

The lord chief justice Hale, goes on to observe, that
thestatute ofthe 3dofHenry 7th, chapter 2d, (by wiuch
a forcible taking away and marrying ofa woman against
her will, is made felony) hath provided a remedy in
this case, so that this difficulty need not codqc in qucs-
tion. i «

Were this really the case it would have been nccmeSs td
quote the preceding observations of the chief jiuticcl_
but it will beperceived, when we examine the decision#
wWci have been made upon this statute, that they have
restrained its<^)cration to cases in which women of pro*,
perty are concern^. The difficulty stated by the chief
Justice,will therefore stillarise, where women not indtided
within the provisions of the statute are znarried against
their will, and fordbly defiled.

3. It will be proper to take some notice of the nature
of the evidence in an indiclment of rapegivento the grand
jury or petitjury.

And first, the party ravished may give evidence u^n
oath,and isin law a x:ompetent witness ; but the credibi
lity of her testimony, and how far she is to believed^
must be left, to the jury upon the circumstances of
faci that concur in that testimony. For instance ; if the
witness be ofgood fame; if she presently discovered the
offence, and made search for the offender j if the party ac
cused fled for it j these, and the like, arcconcurFing cir-
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RAPE. 135

cumstances,whichglve greater probability to her evidence.
But, on the other side, if she be of evil fame, and stand
unsupported by others ; if she concealed the injury for
any considerable time after she had opportunity to com
plain ; ifthe place, where the faft "was alledg^ to have
been committed, was whereit was possible she mighthave
been heard and shemade no outcry: these, and the like
circumstancescarry a strong but not conclusive presump
tion that her testimony is Hse orfeigned.

Moreover, if the rape be charged to be committed on
an infant under twelve yearsof age, she may still be a
competent witness, if she hath sense and understanding
to know the nature and obligations of an oath, or even to
be sensible of the wickedness of tdling a deliberate Ke.—
Nay, though shehath not, it is thought by Sir Mathew
Hale, that sheought to be heardwithout oath,to give the
court information ; and others have held that what the
child told her mother, or other relations may be given in
evidence, since the nature of the case admits frequently of
no better proof. But it is how settled, that no hearsay
evidence can be given of the declarations of a child who
hath not capacity to be sworn, nor can such* child be ex
amined in court wdthout oath ; and that there is no de
terminateage at which the oath of childoughteitherto
be admitted or reje<fted. Yet, wheretheevidence oichil
dren is admitted, it is much to be wished, in order tdren-
dertheir evidence credible, thatthere ^ciildbe some con
current testimony, of time, place, and circumstances, in
order to make out the fa^i j and that the conviftion should
not be grounded singly on the unsupported accusation of
an infant under years of discretion. There may b^ there
fore, in many ca^ of this nature, witnesses who arc
compet-cnt, that is, who may be admitted to be heard;
and yet after being heard, may prove not be credible, or
such as the jury is bound to believe^ For one excellence
of the trial by jury, is, that the jury are triers of the
credit of the witnesses, as well as of the truth of the
fact.

It is one thing whether a witness be admissible to be
heard :—another thing whethtr he is to bebelieved whea
heird^ it is true, adds the learned judge Halfj that a
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*134 "RAPE,
xapc is a most detestable crime, and, therefore, ought to
te severely and impartially punished with death ; but It
must be remembered, that it is an accusation easy to" be
made, bard to be proved, and harder to be defended by
the party accused though innocent. He then relates two
Very"extraordinary cases of malicious prosecution for this
crime, that had happened within his own observatioo,
and concludes thus," I mention these two instances that
we may be the more cautious upon trials of 6fFenc«
of this nature, wherein the court arid jury may witji
so much ease, be imposed upon, without great care
and vigilance, the heinousness of the offence many times
transporting the judge and jury with somuch indigna*
tion, that they are overhastily carried to the conviction ^
the person accused thereof, by the confident testimo*
Dy sometimes of lalse and malicious witnesses. (9)

In a case which was just now cited from judge Hale,
where the husband was charged to have assisted to the
rape of his wife, it was stated that the wife was admitt^
as witness against her husband. ' This point requires some
farther observation. It was the case of l^ord AucQcy,
whose wife was admitted as awitness, because it was a per
sonal violence done to her, and of such se^et violence
there could bc^ no other proof but by the. oath of
wife.

But, on the wholes this piece of hw since been ea?^
ploded, that in a personal wrong done to the the
wife may be evidence against the husband; bccausc it
may be iinproved to dreadful purposes, and must, be
a cause of implacable quarrels, tf the husband chance to
be acquitted.

And in a veryrecent case, singular indeed; and I bdieve,
observes Mr, Loft, without example in this country, where
awife was the prosecutrix and sole direft witness in proof
of anexecrable charge against her husband, which came
before the grand jury for the county at largej at thrsum-.
merassizes at Bury in 1784, thejudge recommended in
his charge that the bill should not be found, if unsuj^r-
ted, by any other evidence : since btlierwise a^cause very

(9) 1 Hale 634.
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RAPE. j25
peculiarly unsuitable to be brought without effea before
the public ear, would come to trial with alegal necessity
of the prisoner being discharged from the indictment, for
want of evidence competent to go to the jury.

T^ere is a great* 'difference between awife by-a mere
aaual marriage and a wife by alegal marrUge* for awife
by a le^al marriage cannot be an evidence for or against
her husband, but awife by an a£iual (ifnot legal) marriage
may : as ifawoman be taken- away by force and'raarridd,
she may be an evidence againstherhusband,indifted on the
statute against the stealing ofwo^len j for a contraft ob
tained by force hath no obligation in law: and therefore
she is a witness in this case as well as in anv other case
whatsoever. (I o) '

Inaddition to what has been observed with relatifin to
rapes in general, itwill be ncccssary to note two particu
lar cases for which our la^ have-made cspedal provi
sions. They are those offemales under ten years of age,
andbetween theages of leijand twelve.

As to those under ten years ofaffe,_it is provided by a
clause in the aAofi8.pi, borrowed from the i8th of^K-
beth chapter the 7A, that ''if any person ihaH cam^y
know and abuse any woman child, under the age often
years, every such carnal knowledge shall be felony; and
the offender being convifled theredf, shall undergo a aon-
finement in the jail and penitentiary house fbjr a peri
od not less than ten y^rs nor more than twenty<)nd
years."(11)
^Upon an indidment for this offeace, it is no way mate

rial whether such child consented or were forced; yet
it must be proved, that the offendd:" entered herbody^
See. (12) J-

The same observation may be made relative to the
carnal knowledge ofany female under the a^ of twelve
for by the statute of the 3d ofEdw. ist, called thestatute

•The words ofthe chiefbaron Gilbert, are "a wife defacto" and a"wife
dcjurc:^ (lO)GiIbcr:'s Law ofEv. 253. (ll) Act^ of1801, p. 120.
(12) 1Hawk. 170. • ^
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SODOMY.

ofWestminster ist,'chapter 13th, the offencc of ravifihiog
a damsel within age, (that is twelve yeais old) either with
her consent or without, subiefts the offenderto two yegrc
imprisonment andafineattheking'swill.(i3) Damsels,
therefore, between ten and twelve are stiU under the pro-,
tedion of the statute of Westminster ist, the law with
lesped to their seduction nothavingb<;:?n altered byeither
of th^ jubsequcftt; statutes.

CHAPTER XII

OF SODOMY,

THOUGH this offencc docs not properly belon^^ ta
tliat part ofour subjeei which relates to offences agamst
the persons of individuals; y^ it is mit's. so near^
ly alKtd to the offence of wWch wc have just been treats
Jng, that it will be- mpre coovenicnt to notice it here,
than to refer it to that's^on of our rcvi^oti WiU
comprehend aview of to and
Siorality* *" ' "

Any unnatural carnal copulation between men, or ofa
man or a wotnajj with a b^t, is dieoo^rtuiatcd sodomy or
buggery.(i)

By the aft toamend the penal laws,passed in i798,CTcry
jperson duly convided of the crimc of sodomy, shall te
sentenced to undergo a con&nement inthe jail and pwii-.
tentiary house, for a period oftime not less than two nor
more than fivtf years. In the case ofaslave the punish
ment is any number of lashes not exceeding 39. (^)

What is necessary to constitute this offisnce has alrea^
dy been stated when describing the nature of the crime

(13) 4 Black. 219. . (I) 1Hawk.—4 Instiu 58. (5) Laws of
K-CUtUcky p. 347.—.Acts of 1202 § 5S.
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If this offence be committed upon a man of the age of
discretion; both the agent andconsentant are felons with
in the law. But if it be committed with a man under the
age ofdiscretion, (viz. fourteen years old); then the agent
only is the felon, f 3^

When any offence isfelony either bythe common law
or by statute, all accessaries both before and after arc in
cidentally included. Soif any be present, abetting &aid
ing any todo the aft, though the offcnce be personal, and
to be done by one only, as to commit rape ; not only
he that doth the act is a principal, but also they that
are present aiding andabetting the misdoer, areprincipals
9IS0. C4J , ,

What hasbeenobserved in the last article with regard to
the manner ofproof, which ought to be more dear in the
proportion as a crime is the moredetestable, maybe applied
^ the crime of sodomy, acrime which ought to be strid-
iy and impartially proved, and then as striftly and tmpar-
^ally punished. But is an offence of so darka nature, so
e^ily charged, and the negative so difficult to be proved,
that' the agcusation. should be clearly made out: for, if

and malicious,it deserves apunishment equal atl«st
to that ofthe crime it^. (^5^

CHA PTER XIIL

X>F FORCIBLE ABDUCTION AND MARRL^Gi;
AND ADULTERY. »

WE shall nonreturn from adigression which the natui^
pf the subjeft naturally invited, to another offence more
immediately affefting the personal security ofindividuals.

The statute of the 3dof Henry 7th, chapter ad,ren^
(dered the forcible abduction of women of substance afelo-

(3) 31nttU. 59.—I Hale WO, (4) 3Jastjf. (Sj 4Blast21S.
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niousoScnfc : and the.proyisionsof that statute havebeen
incorporated in the acl of 1801 to amend the a<Sl amend
ing the penal laws of this commonwealth. They are in
the following words ; " Whereas women,as weH maidens,
aswidows and wives, having substance ; some in goods
irfovcable, and some in lands and tenements,and some be,
ing heirsapparent unto their ancestors, for the lucreofsuch
suWance, have been often taken by misdoers, contrary to
their will; and afterwards married to such Jnisdoers, or to
others j^y their consent, or defiled :

it iherrfore eri^ded, that whatsoever person or pe-
sons shall take any woman so against her wiH unlawmUy
such taking and the procuring and abetting the same,
and also the receiving wittingly the same womaii so taken
against her will,shall be felony; & such misdoers, takers,-
and procurers to the same, and receivers, knowing the of•^
fence in form aforesaid, being duly convicted thereof^
shall undergo a conSnement in the jail and penitentiary
house, for a period not less than two.years,iipr morethan
seven years: Provided always, that tliis^a<ft shall not ex^
tend to anyperson taking away any woman, shewing rea-.
sonable claim to her as nis ward or bond woman/^ '̂iJ

The punishment of slavey will t)e regulated, by the gene*
ral provision mentioned in page 13b".

In the construdion of the said statute iof 3d of Henry
the 7th, chapter ad, the -following points, have been re-,
solved:

First, That the indiftment must expressly set forth*
both that the woman taken away lyid land or goo^, or
was heir appjirent, and also that she was marriedor defi
led, because no other case is within the preamble of the
statute, to which the enabling claus® clearly refers; for it
does not say that what person &c. that taketh any woman
against her will j—but .what person that taketh any wo.^
man so against her wilL

Secondly, That.the indi^hnent ought also to allec ge,
that the taking waj» for lucre; because the words of the
preamble are,so.

Thirdly, That though it is nece^ary that she be taktn
away again&t.her."?^ to bryjg.the.offence within the sta^

('IJ Acts of I80.1j p. 120 5 •9.'
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'ttitc, yet it is no manner of excuse that the woman at first
•^s taken away with her own consent, because if she af
terwards refuse to continue -with the offender, andbefor
ced against her will, she may from that time as properly
be said to be taken against her will,as if she had never
•vin any consent atail; for till the force was put upon her,
she was in her own power.

Fourthly, That those who after the fact receive the of
fender but not the woman, are not principals within this
statute, because the words are, receiving witlin^ly the same
nuoman so iaken^ he. but it seems clearly that they are ac-
ces'v.ries after the offence^ according to the known rules
ofco.nmon law.

Fifthly, That those who are only privy to the marriage,
but no ways parties to theforcible taking away, or con
senting thereto, are not within the statute, (a)
= In FuIw;'od's case in the thirtieth year of Charles L these
poln.s were likewise resolved: i. That if a woman be ta
ken away forcibly in the county M, and married in- the
county of S,the fa<ft is indictable in neither county j for
the taking without the marriage, northe marriage without
the taking, make not felony. 2. But ifshcrwere takenIn
^e county jof M, and carried into the county ofS, so tLat
it b acontinuing force in S,though begun in M, and then
ghe is-niarriedinSjthere the offendermay be indii^ted upon
this statute inS. ^-Though possiblythe marriage or the de
filement might be byher consent,being won thereuiitoi)y
flatteries after the taking, yet this is fetony, ifthe first U-
Idng away wereagainst herwill. 4. That if as well tht m^-
xiage as the taking away were againsthcr will, so tl at the
marriage was voidable, yet it is an a6hial'marriage,"and

it is not necessa^ in the indictment to say, that she was
taken with the intention to marry or defile her, because
the statutehad no such, words of " with that intention."
But farther, he marrying her the same day he.took her,
itmust needs appear, that it v/zs ivith that intention ; yti
the words, ^^with the intsntion -to marry^^ are usually ad
ded in indictments upon this statute,"& itissafest'so to do.

(2) 1 Hiiwk. 171.
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6. That thewoman thus taken away and married may be
jworn and give evidence against the offender who so
took and married her, thou^ she be in fa<5t his wife.*

And allthese pointswere accordinglyresolvedinBrown's
case, 24th & 25th Charles the 2nd, uponthisstatute, only
the indiiflmcnt ran, he iock with theintentiajn io w^rty '-cthe
offender was convifled and executed, and the reasons
why the woman was sworn and gaveevidence in the case
ofBrown were, i, Because the taking awayof the woman
and marrying were*on the same day, and she was rescued
out of their hands, and the offender taken the next day,
andso all was dqne whilst thpy were achially engaged in
perpetrating the offence.f 2. It was but a forced mar-^
riage, and so no legal marriage. 3.There was bocphabit-^
ation. 4. Concurring evide.nce to prove th.ewhele fa^li(3)

In cases, however, where the aftual marriage is good>
by the consent ofthe inveigled woman,obtain^ after her
forcible abdudion. Sir RfatSew Hale seems to qu^tioo.hoxr
far her evidence should be allow^ ;but other autborkiei
seem to agree, that it should even then be admitted j
esteeming irabsurd,tbat the offender should thus take ad-^
vantage ofhis own wron^, and that the very act of
riage, which )s a principal inCTcdient of his crime, should^
(by a forced <;onstru<fUon of law,) be made use of to stop
the mouth of th^most materialwitness against him. (jj)

Aninferior degree of thesame kindof offence, but Oft
attended with force, is punished b^ the statute 4th andi
5th ofPhUip&Mary,chapter 8th,which enafts^*thatwhpi
ever above the age of fourteen (by flattcry,trifling|^ts&
fair promises) shall allure &take anywoman child,unmy-
ried, within tae age ofsixteen, from and against the con
sent of herguardians, shall suffer two years imprisonment
•andfine at discretion. If the offender deflower, (ir mju:-
Vy her, five years imprisonment, and fine as before 5and
if any female above twelve shall consent to unlawful ma
trimony, she shall forfeit allherlands to thenext of kin,
during the life of such person as shall so contra^ matri
mony.** Upon which statute it has been decddcd, that the
forfeitura extends as well to the infant who consents, as

• Hiswifi defacto,
(i) 4 Black. 20y

t Flagrant^ cnmine. (3) 1 Hale tW
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to the husband who takes. The marriage must be clan
destine, and to the disparagement of the lieiress. If tho
guardian once consents, he cannot retraft. A bastard un
derthecare of her putative father ia within this ad.^ The.
court will grant an information for procuring an impro
vident or unequal marriage. (5)

But this statuteis in part superseded by the tenth sec-i
tion of the before mentioned aft of assembly, by which it
is provided that" Ifany person above the age of fourteen
years, shall unlaw^Uy take orconvey away, or shall cause
to be taken or conveyed away, anywoman child, unmar
ried, being within the age of fourteen years, out of or
from the possession, and against the will of the father or
mother of such woman child,or out of or from the pos-
sessionj and against the will of such person or persons
as then shall have, orby any lawful way or means hath
the keeping, education, orgovernance ofany such womaa
child, and beiiig thereof duly convidled ; shall undergo
a confinement inthe jail and penitentiary house for- a pc-
iiot less than six months, nor more than five ycars."(^

Somewhat analogous tothe offences of which we have
been speaking are those oiabduction or the taking^ awayof
a. man's wife, and adultcfy or cruninal conversation witli
her. - .

As to the first sort, abduftion or taking her a^ray, this
tnay cither be by fraud and persuasion, or Open vtrfence,
though the law in both cases supposes force and constramt,
the wife having no power to consent; and therefore gives
a remedy by writ ofravishment, or action oftrespass by
force ofarms, for ravishment and abduftion of the wife-)
This aftion lay at the common law ;and thereby the hus-|
band shall recover, not the possession ofhis wife, but da-'
mages for taking her away: (7) and by statute Westmin
ster the first, the 3d ofEd. ist, chapter 13th, "the king
prohibiteth that none do ravish, nor take away by
jbrce, any maiden within age, (neither by her own con
sent, nor \vithout,) nor any wife ormaiden offull age, nor

(5) 1Hai\-k. 172. (e) Acts of ISO!, p. 121. (7) SBIack. 139-
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any other woman ^^inst het- will; and any do", at his-
suit that will sue within forty days, the king shall do com-^
mon right ; and if none commence his suit within forty
days, the king shall sue ; and such as be found culpable,,
shall have twoyears imprisonment, and after shall fine at',
the king's pleasure; and if they have not whereof, they
shall be punished by longer imprisonment, according as
the trespass requireth." (8)

And by the chapter of Westminster 2d, c^hapter 34th^
passed in the same reign, it is provided", that" women ta
ken away vi^ith the goods of the-'r husbands,the king shall-
have the suit for the goods so taken away. And ifa
wife willingly leave her husband and go away and con
tinue with her adulterer, she shall be barred for ever of
acHon to demand her dower that she ought tohave ofhe*
husband's lands, ifshe be convict thereupon ; except that
her husband willingly and without coercion ofthd church,
reconcile her, and suffer her to dwell with him, in whicH
case she shall be restored to he'r aaion." (9)

This latter provision is likewise comprehended in th«
a6l concerning the dower and jointure ofwidows, (10)

^though the words in the preceding clause are in the
conjiinftivc; yet if the woman be taken away not of her
own accord, but a^inst het will, and afterwards consent
and remiain with h^ adulterer, without being reconciled
&C. she $hall lose her dower ; for the cause of thebur of
her dower, is not the manner ofher going away, but the
i:emainingmth the adulterer in avowtry without recon-
dKaticn. (i i)

If the wife go away with A. B. with her husband's
agreement and consent, and afterwards A. B. commit
aduhery with her, and She remain with him without re-
concilation, she shall be barred of her dower/by this
statute. j

It is likewise observed by Sir Edward Cofeej that al
though she doth not continually remain in avowtry with
her adulterer j yet if she be with him and commit adul
tery ; it is a t^rying within this statute. Also, if she
once remain with the adulterer in avowtry, and he after-

(8 SlnsUt 179—Bill§2r. ('9^ 3InsUL432.—Bill 28, ll)LaW5
ofKentucky 277. (Il)2 Ijistit 435.
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wards keep her against her will; or if the avowterer turn
her away, yet she shall be said to continue with her adul
terer within this acfl.

If the wife elope from the husband's dwelling house
and comrnit adultery in other lands belonging to her hus
band j it is still within the purview of this statute.^12^

As toadultery simply, or acriminal conversation with
a man's wife, though considered as acivil injury the law
gives a satisfadion to the husband for it by aftion ofires-
pass withforce and arms, against the adulterer, wherein the
damages recovered are usually very large and exemplary;
yet It is as apublic crime left by the laws ofEngland to
the coercion ofthe spiritual courts. (13)

By the law ofKentucky, however, every olFence of adul.
ttry subjcas theoffender (not beiiiff aservant or slavcYto

and every offence of fornication to
litty shiUn^j|;s, On conviftion by the oath^ of ofie or mdre
crediblewitness, or by the confession, of the party.(i4)

(12 j2to456. nsjs'iiSTm
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